


The purpose of the waiver extensions will be to allow the Department to continue the following: 
 

�x



Rationale for Waiver Extension Request 
Prior to the receipt of New York State’s (NYS) previously held ESEA flexibility waiver, 

Grade 7 students enrolled in advanced mathematics courses had to take the NYS Grade 7 
Mathematics Test for institutional accountability purposes as well as a Regents Examination 
affiliated with their high school level mathematics course to receive credit towards a high school 
diploma.  Similarly, Grade 8 students enrolled in a high school science course had to take the NYS 
Grade 8 Intermediate-Level Science Test for institutional accountability purposes and the Regents 
Examination affiliated with their high school level course to receive credit towards a high school 
diploma.  This rule placed an undue burden upon the students enrolled in these advanced courses 
as it not only imposed the difficulty of double testing upon these students, but it also required these 
students to prepare for an exam that did not align to the mathematics or science course they were 
taking in that school year.  Likewise, the rule burdened the schools in which these students were 
enrolled by requiring them to provide additional instruction outside of these students’ enrolled 
courses to help them prepare for the additional assessments.  As was the case with the initial waiver 
granted by USDE in January 2018, this waiver extension request is necessary to reduce this burden 
upon NYS’ high achieving students and schools. 
 

The requested waiver extension of statutory requirements related to middle school students 
enrolled in high school mathematics and/or science courses will allow NYSED to measure more 
accurately these students’ achievement levels in these subjects and to measure proficiency and 
growth more accurately for these schools in the state’s annual accountability system. 
 

The Department appreciates that ESEA/ESSA addresses this double testing issue for 
students enrolled in Grade 8 who take advanced mathematics courses and acknowledges USDE’s 
interest in not creating regulations that expand this flexibility beyond what is specified in law.  
NYSED also acknowledges that in the Analysis of Comments and Changes section of the preamble 
to the Title I-Improving the Academic Achievement of the Disadvantaged-Academic Assessments 
Final Regulations, USDE indicates that, “[a] State may request a waiver to extend this flexibility 
[in § 200.5(b) for middle school mathematics be expanded beyond eighth graders taking advanced 
mathematics courses] to other grades or subjects if the State meets the requirements in section 
8401 of the ESEA” (CFR, Vol. 81, No. 236, p88903). 
 
C. Describe how the waiving of such requirements will advance student academic achievement. 
 

Waiving the same levels of achievement and same assessments provisions of ESEA/ESSA 
Section 1111(b)(1)(B)(ii) and 1111(b)(2)(B)(i)(I) will allow NYSED to better support academic 
achievement for impacted students by providing the following: 

 
Elimination of Double Testing Burden for High Achieving Students: 

This waiver extension will result in a continuation of the following Regulations of the 
Commissioner of Education: 

 
�x Section 100.21(b)(1)(xvi)(c)(1) which states, “for students enrolled in grade 7 or 8 and who 

take a Regents examination in mathematics but do not take the grade 7 or 8 



�x Section 100.21b)(1)(xvi)(d)(1) which states, “for students enrolled in grade 8 who take a 
Regents examination in science but do not take the grade 8 intermediate science test, 
accountability determinations for the school in which such student is enrolled in grade 8 
shall be based upon such student’s performance on the Regents examination in science.” 

 
Additional subsections of these regulations include provisions that allow for students 

enrolled in these classes to take both the grade-level assessments and the Regents Examination 
associated with their enrolled courses.  These subsections provide schools the ability to determine 
through coursework whether a student’s achievement is sufficiently high to be accurately 
measured by one advanced test, and as a result to reduce the testing burden for those students who 
will most benefit from the ability to focus exclusively on advanced studies. 
 

In rare cases, it may be possible for schools to make such a determination for exceptionally 
advanced students enrolled in Grade 6 or Grade 7 who take a high school mathematics or science 
course affiliated with a Regents Examination.  In these cases, a district may petition the 
Commissioner to extend the allowance of this waiver to those students on an individual basis. 
 
Encouraging Offering of Advanced Coursework to Middle School Students: 

New York State initially received allowance to waive the requirements being requested 
here as part of NYSED’s ESEA Flexibility Waiver beginning in the 2014-15 school year.  The 
flexibilities sought were subsequently extended via USDE’s granted waiver request in January 
2018 for the 2017-18 school year.  Before the approval of those waivers, many districts and schools 
within the state were reluctant to devote resources to providing high school coursework to middle 
school students.  These districts and schools knew that the only results for which the middle school 
would be accountable were the grade-level assessments and preparing students to take both the 





To monitor and regularly evaluate the effectiveness of the implementation of the plan, 
NYSED annually collects data for: 

�x Grade 7 students who take a Regents Examination in mathematics to meet a high school 
diploma requirement and is also used for school accountability purposes; 

�x Grade 7 students who take the Grade 7 Mathematics Test, that is used for school 
accountability purposes, and also a Regents Examination in mathematics to meet a high 
school diploma requirement; 

�x Grade 8 students who take a Regents Examination in science to meet a high school diploma 

http://www.nysed.gov/essa/assessment-and-accountability-waivers
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Attachment A: Assessment Data for Advanced Mathematics and Science 
 
Table 1: 2018-19 School Year Assessment Data - Grade 7 Advanced Mathematics 

Group Name 

Total 
Number of 
Students 
Tested 

Total Number 
Who Took a 

Regents Exam 
in Math in 
Lieu of a 



Attachment B: Commissioner’s Regulation Part 100.4(d-e) 
 
(d) Grade 8 acceleration for diploma credit. 
 
(1) Public school students in grade 8 shall have the opportunity to take high school courses in 
mathematics and in at least one of the following areas: English, social studies, languages other 
than English, art, music, career and technical education subjects or science courses. 
 
(2) Credit may be awarded for an accelerated course only when at least one of the following 
conditions has been met: 

(i) accelerated students attend classes in a high school with high school students and pass 
the course on the same basis as the high school students. Credit is awarded by the high 
school; or 
(ii) the student passes the course and the associated State proficiency examination or 
Regents examination, when available. The credit must be accepted as a transfer credit by 
all registered New York State high schools; or 





Attachment C: Commissioner’s Regulation Part 100.21b)(1)(xvi)(c-d) 
 
(xvi) Performance levels shall mean for accountability determinations regarding 



(4) for students who have taken the grade 8 science intermediate assessment when enrolled in 
grade 7 and who do not take a Regents examination in science when enrolled in grade 8, 
accountability determinations for the school in which the student is enrolled in grade 8 shall be 
based upon the student's performance on the grade 8 intermediate-level test taken in grade 7. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Attachment D:  Evidence of Public Comment Request Public Posting and Email 
Communication by NYSED 
 
NYSED ESSA Page Public Comment Posting: 
 
Assessment and Accountability Waivers | New York State Education Department (nysed.gov) 
 
 

 

 

http://www.nysed.gov/essa/assessment-and-accountability-waivers


Email Communication from NYSED (Truncated to Provide Relevant Information Only): 
 
From: NYSEDP20 <NYSEDP20@nysed.gov>  
Sent: Thursday, February 10, 2022 12:45 PM 
To: NYSEDP20 <NYSEDP20@nysed.gov> 
Subject: NYSED Weekly for 2/10/2022 
 
 
FYI 
New York State Education Department (NYSED) Accepting Public Comment for a Waiver Extension 
Request to the United States Department of Education (USDE) for the 2021-22 School Year 

o NYSED is accepting public comment on a waiver extension request to USDE for four 
additional years that would allow grade 7 and 8 math students who are taking Regent’s math 
and/or science courses to take the relevant Regents exam and to be exempt from taking the 
grades 7 and 8 math exams and/or the grade 8 science exam.   

o The Regents exam scores will be used to calculate accountability measures for the middle school 
level under the state-approved accountability system.    

o 
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